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1*1 
O JeffS. Jontan 
^ Supervisoiy Attomqr 
^ Compldais Exandndiun ft Lcgd Administration 
Q! Fedenl Elecdon Commisdon 
^ 999E Stteet, N.W. 
D Wadunslon, DC 20463 

Re: Response to MUR 6280 OB BcbalfefDanldLoweastdDiFtedrteD. Woocher, 
and Micbad Bennan 

Dear Mr. Jordan: 

This tetter is filed on bdialf of Danid Lowenstein, Findric D. Woocher, and Micfaad 
Beiman (colledivcbr lefened to es dw '̂ Yes on FAIR Respondente") ui response to dw , 
Comidafax filed m the above-refbencednudler fay Voicn FIRST Act fiir Confl̂  Asexpldncd I 
betow, the Complaiiit is wiUiout merit and should be disnussed immediately. 

FACTUAL BACKGROUND 

In 2008, Cdifixnte voteis nairowly approved Ftoposidon 11, which stripped dw 
demoeradeally elected Califinnia Lqpsldure of ite respondbility for redislridiag Stete 
Assendibr. Senate, and Boaid of E(|udiaBdoa Districts, aad instnd a^^ 
UDctected and unaccounteble 14-mamber commisdon. OncofFkopodtionirspriaô  
underwntos. Chsries T. Munger, Jr., hss now qualified anotfwr measure fiir tfae CdHbmia bdlot 
—die s6<aUed'Voters FIRST Aet finr Goagress." The Voters FIRST Ad wodd asdgndw task 
of rediawing Califimite*s congressiood district boundaries to the sanw 14-inember conunissten. 
ID addition, die Voteis FIRST Act wodd mandate tint Stde Assembly, State Senate, State Buaid 
ofEqudixdioii, and Califiunia eongrBsaiond districte dl be segregated acconfing to "dmilar 
liviQg stendardS" aad did districte mdude only peopte widi ''shnihr woik oppoitunities." Mr. 
Munger is the sote finander (rfthis messuie, whidi bas qualified to sppear on the November 
2010 Cdifbnua gsneid dection bdloL 

Conoomed dxmt enttusthig 14 inexperienced and unaooouottble indivMuds with d» task 
of fodnwmg distrid boundaries, and tiodiled hy dw fiscd waste did has le^ 
effortt to hnplcnwd Flrepodtion 11, Danid Ixnivanstein 
'TmHwtelAoeountebitityTnRedisulcdiiirAa(Uw*TAlRAu")fiirdwCafifim̂  The 
FAIR Ad wouM cnsoie did dw CUilbinu Lcgistatnre---wte'ch is directiy 
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voteis ̂  would letam lespondbilily fin- diawiag Stete Assembly. Stete Senate, Sate Boaid of 
Equdizadon, and Cdifiimia congressiond districts. Il would slso cap <»(pendituies at S2.S 
million fin all ledistticling activities in a given decade, lesuhuig in ngnificunt ttocpq^en savings 
oompaiod to Fropodtion 11. And die FAIR Ad wodd ensue did only neutnd, good-
govemment criteria aro considered in dw drawing of district lines. TheFAIRAdhssgdbend 
suffidcnt dgnaltues te qudî  fiir the baUot and is cuneally awddng ceitifiedion. If certified by 
dw Califimua Secietaiy of Stete on or beforo June 24,2010, ttw FAIR Ad will also appear o 
Califiirom*s November 2010 gsneni elecdon balloL 

0 
tn Kfr. Lowenstein woriced widi a team ofexperts to droit dw FAIR Ad, and he is dM 
^ offidd pniponeni ofthe meaauro as reflected m Exfaibit A to the Complaim. 5eeCompldni, 
^ Exh. A, unmimbersd pagel (attaching Dec. 28,2009 tetter fiom Mr. Lowenstdn to die 
rvj Calilbnite Attorney Generd's Office ieque8tiiigdwprBpantionofanulEcid''titte and 
sr sununai7*0;CaL Elec Code § 342 (defimng*propooem*0. Hetoalsooneoftwoprinclpd 
^ olBoenofdw Slate conunittee dwt was Ibnnod to siqBportdwqudificadon and 
S FAIR Aet. See Complaint, Exh. B (dtechug Yes on FAIR'S SttRomem of Oigamzation (Form 

41Q, wfaicfa was filed with dw Cdifimda Secretscy of State). The odier prindpd offieer, Ftodric 
D. Woocher, is the oonanittee's treasiaer. The ofRcid nanw of Mr. Î owenstdn and Mr. 
Woodwr's slate bdtet nwasuro committee b '̂ es on FAIR, a ooalition of entteprcneuis, 
weriiiî g peopte, communiiy leaden audi M Karen Bass, and other concerned cWaens devoted 
ritminaring buTBauerBtic wBSte of tsxpsyer doltars on tiw poUticd ganw of redistricting'* (dw 
'*Yes on FAIR Committee*').̂  

Tbe Yes on FAIR Committee is registered witfa dw Califimua Secrotaiy of Stete and files 
periodic repoite as required by state bw. Eacfa stste repoit tesigaed fay botti Mr. Loweosteui and 
Mr. Woodier, as dw prindpd ofBcen of dw Ooomuttee. Like nuny ballot measure comnuttees. 
Yes on FAIR has dso filed an application wfth the tetenul Revenue Service fiir tax-exempt 
sistus as a 501(cX4) onineoiporBlBd assodadon. b comwcdon widi ite applieation. Yes oa PAIR 
sitedtted copies of hs Aitictes of Assocudion and Bylaws, bodi of whidi make ctev 
Lowenstdn wd Mr. Woocher are dw assoddion*s only direeton. No federal oflieeriwlder or 
ftdenl candidate asked Mr. Lowenstefai or Mr. Woodwr to draft ttw FAIR AeL te quaUfy il 
the bdlot. or to establish a conuniuee to promote ite pasaagB. 

Mr. Lowenstein has a loô  history of tevolvemcm widi Cdifiimia bdlot midadvcs and 
widiredistticdaginpartieufav. He is a law professor, a renowned deetion tew oKpeit, aid was 
the lint ohdmwn of dw Cdifimia Fair Fdlitt'cd Fiaetices Conunisdon CFPFC*). He hu 
woriced finr decades to ensuro dwt dw Cdifixnie Legislsttne retems respondbility fiir dw drawing 

0 

'Karen Bass is a CdHbiate state kgidator and was Spesker ofthe Califomia Stete 
Assembly until Maidi L 2010. Bass is identified fai Yes on FAIR'S offidd name only because 
Caliibima tew lequnas dw oflSdd name orccrtdn bdtet measm 
oflteeholden wfao have contributed $50,000 ev more to dw conunittee. See Cd. Gov't Code § 
84S04(d). White Bass has aot penond̂  conlributed to Yes on FAIR, date politicd commiuecs 
assodated widi her have made two conttibutions lottding $50,000. AlduiugbBasstedsoa 
candidate fiv Congross, Bass has not aad will not cstsUish, fiaance, mdnttun or control Yes on 
FAIR, which has raised and will eontinne to raise dte bdk of itt fiinda fiom other aouiees. 
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of disttid boundaries. Indeed, Mr. Lowenstein sisned one of dwbdtelaigumenteoppuimg 
Pftqwsltion 77, a 2005 measure njeeied by Califimua voten dwt w^ 
rdirod judges widi redistticting adhorhy. He dso sigiaed one of dw bdtet aigumentt opposhig 
Fftvositionll. 

Mr. Lowenstdn and Mr. Woocher, logedwr, sie vcepondble for dl dcddons regaidnig 
dw Yes on FAIR Comminee. Th^ decide whom te hue and widi whom to eontiact, and diQr 
have scdededdonHnaMngaudioriiyRgBiduigCooinuttoe expenditures. Like many Calilbmte 
battot meaauro committees, Yes on FAIR hss coaiiscted whh several eonsultante to Bssid in ite 

Q efRatetofsisefiuidsandtoqudiQrdwFAIRAdfiirthebdloL 
Ml 
cc> One ofthe prindpd considtsntt finr Yes on FAIR is Michad Berman. Mr.Beimantsa 
!N vBlcrBnoftiwCdifimdaballdnteasurepniceM and an esiaUished expert hi redistri 
^ Indeed, Mr. Beiman has beea mvolved in eveiy radisiriedag in Califimaa dnce 1971. Mr. 
^ Bennaan dso a piuwipdnidw film ofBernwn ft D*Agostino, a well known politicd 

eoBsdtuig film with expertise in dl&e6teofdw(>ditbrnw poUticd process fim fedistridû  
HI te campaign strategy and slate mail. Mr. Berman is the brother of CdifiuniaCoagressinan 

Howard Bcmian. 

Michad Benun, as aconsdtsnt to Yes on FAIR, nradndy makes recommendations to 
dw Conunittee regsnihig eveiyddng fiom fundidsing strategy and messaguig, to s 
Bgnaturo gadwriag. Whether te accept tiioie recommendations lies within the soiud discidion 
of Yes on FAIR'S prindpd oflRcen -— Mr. Î twenstdn and Nfr. Woocber. Yes on FAIR is not 
conttolfed by anyone other dwn Mr. Lowenstdn and Mr. Woocher. Nddwr Congressman 
Berman, nor aqy odier fisderal officeholder or federal candidate, has ever played any rdem dw 
iwtebllshmeat, governance, or general operation of Yes on FAIR. 

Tha Gonqilauunte Ul tfais mailer, Mr. Mungei and the ante bdlot measure Gonmd 
fae eatahUshed to promote dw VoiBR PRST Ad fiv Confess, have niade no seott of dwk 
desfaete prevent dw FAIR Ad fiom quailing for tiw Nbveadier 2010 bdint Indeed, dw 
Voten FIRST Ad fiv Coogren b lê swred wfab dw CaUlbnna Secrdaiy of Stttt 
.committBe widi twin suns: (1) to stipport the Vetera FIRST Act for Conyass; and (2) m ofpose 
iheFAJRAei. «SK Yea on FAIR Response Exh. 1. As a peitofdwu'politicd sttatqgy, Mr. 
Munger and Voten FIRST Ad fiv Coo8mss sppaiendy seek to portray die FAIR initiative as a 
measue did has been esteUuM fay incambed Califinnte Icgldalon a^ 
Jndudug CoQgmssBMn Bennan, soldy fiv dwir persond bcaefiL 

On Msreh .10,2010, in punuU of dwt drstegy, die Voten FIRST' Aet for CongrBU and 
•Mr. Muiger fited a compteut widi tfae FPPC diegnv due Yes on FAIR violated State law 1̂  
ifinlmg to Hd Michael Bemian aad Congressman Beiman as prindpd oSicen ofthe Yes on 
PAIRCommhtee. Mr. Monger and dw Voten FIRST Ad for Cong^ announced dwfiUng of 
dwir eonpfadnt ma widely dbbibutedprsM release. Only one week tetcr, however, on April 6, 
-2010, dwFPFC summarily dismissed thia eomplaiid «vidwut iavcstigBdonon dw gnNBd dwt it 
lacked "teffident evidence." Yes on FAIR Response Exfa. 2. 

Several weeks afier dw FFFC dismtesed dwir compldnt, dw Voicn FTRST Ad fiv 
CengiCM and Mr. Mooser filed a Gnqpteint widi dw Federal Etection Conunission (dw 
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**Committion'*)- In tiic instam Compldnt, dw Votera PIRST committee and Mr. Munger ddm 
dut CoDgresman Beiman has "naken" unspedfied ̂ âctions'* to esiahlish. finance, mdntein, or 
control Yes on FAIR in violstioa of federal tew. As discussed below, diis Compteint. too, u 
unfounded, and should be summarily dismbsed. 

LEGAL ANALYSIS 

Tbe Compldni to dw Connmisdon is legally deficient in severd key respecte. Fiist, it 
does notdtegedutaiiyofdwYeson FAIR Xeapoiidentt in vxy way violaied federal law. 
Second, even as to Congressman Bennan, dw Comphdnt fidls to sstisQf dwdneahold *tason to 
believe** stsndarddaa governs the Conmiissloo's review of ccifiipldnls. Third, the 
Cnmnussion's precedente mdce desr dwt dw fiunilid xeiatioaship bdween Yes on FAIR'S 
consduad, Michael Bennan, and hbbrodwr, CoogteisnMn Bennan, b insuflSdent as a awUer ot* 
taw to siqiport an mfereace dwt Yes on FAIR is ni any way **coiiboUed" by a federd 
officeholder. 

As an imdd matter, ddiougb dw Commission's AprU 30.2010 letten to dw Yes on 
PAIR Rsspoadeds impjy did dw Commission codd take action agdnd dw Yes on FAIR 
Itespondente as a lesdl of dw ConqMainI, the Coniptetet does noL in fact, aUege dwt sny of Ite 
Yes on FAIR Reqwndente violated federd law. 

And dw altegadons agdnd ConBTCSsnian Bennsn are facidly dcficienL 'Ifae Complauit 
dleges dwt CongRwanan Beiman faas established, financed, maintdned, or contrdled Yes on 
FAIR. tedeteindnin8wfaetherancndtybesUd)lished,finaneed,nuinildned,orcontroUcdbya 
federal candidate or offiedadder, tfae Coaunisdon wiU coadder severd fecton, uwluduig 
wfasiher dw iadividuaL* (1) "has the sidfaority or abUiiy to diiect or participate in dw governance 
pf dw entity dvough providons of constitations, bylaws, eontrscts, or ottier ruleŝ  or duoush 
feimd or infivmd practicas or procedurê ; (2) lin the audmriiy or abiliiy te hirê  appouit, 
demote, or odierwise control the nfficen. or otfaer decision-mskmg employees or memben uTdw 
poAtf*; (3) 'Vwuses or annmgBS fiv fimds in a significant amount or on an ongoing bads to be 
provided to dw entity"; aad (4) "had an active or dgnificant role m dw fennation of dw endty.** 
11 CF.R. § 300.2(e)(2). Tn dib casĉ  tbe Compldni b devoid of 09 evidence or even spedfic 
lUagdions of mvolvement by Congrsssman Betmanniifae eaiablisliment, goveraanee, dedsion-
jnakuig; or operations of Yes on FAIR. Indeed, it dm nof OM Uuianee ofa dedtion msde by 
CongreHmsn Berman on the Conunittee's behalf. Norcoddit. Assdfinthabove, Ycson 
iFAIRbaoiGOBttolted by anyone odier than Mr. Lowenstdn and Mr. Woocher. Ibisbdcar 
fiom the Stelememof Otganiadtea (Fonn 410) dwt b attadied to dw Con̂ labn itsdf, as wdl as 
firom dw Arttetes of Asaoctetion and Bytews ef Yes on FADt, bodi of whadi provide did iMfr̂  
Lowenitem and Mr. Woocher are dw cusly direeton oFdw oiganixadon. Thus, 0w only evidence 
hdhBg ihm CwiHiMminw — iiy» îiiliw£ ^iirfHgM aitmehmA to thm Cnwiplami — Amntnnatratm* rftaf 

dw Yes on FAIR coBBniltee b not oomrollod by a fidend csndidate or offiodioldBr.' 

%onĝ Bman Bemian's conĝ ssiond comnrineo coniriboted only $10,000 to a mdti-
ndlUoB dollar campaign to support die qualificadon and psssage of the FAIR ACL Andhebbut 
one of nwny liderd and state eteeted offidab te CaUfiimb who have publtely supp̂  
FAIR Ad and who have comributed fluids to support ite qudification and passaga. 
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U b wdl estdilished dot *1tlhe Conunission nû  find 'reason to believe' only if a 
comptefait sete fiirtfa sufficient spedfic fiwts, wfaicfa. if proven tnic, would consUnite a viotation 
oftfae [Federd HIeetion Campdgn Ad].** Conunissionen Mason, Sandstrom, Saudi, snd 
Thomsf. Stetemcm of Reaaons. MUK 4960 (Dec 21,2000); see also 11 CF.R § 111.4(a), (d). 
Without any specific evidence or even spodfic dlegations, iiw nnstenl Compteint fidls weU short 
of dus exacting snndard. Moreover, dwComnunion has nwdc dear did hearsay press accounte, 
sisndfaig alone, are insufRcient to support a "reason to beUevê  finding. Site; e.g.. 
Commisrionera Mason, Sandstrom, &mth, and Tbomas, Ststement ofReasons, MUR 4960 (Dec. 

ffi 21,2000) (finduig no'Yeaaon to believe*'vdiere compldni was based te part on "nicdb 
m aooountt'')* 
0 
^ The fiwt did Congressman Bennao'sfarother is a eonsdtant to Yes on FAIR also 
^ provides no basb fiv a "reason to beUeve''findmg. Michael Bennan biKitdw agent of 
^ Ĉ ongrassman Beiman and tfae ComplahM contains no fecte to suggest otherwise. And the 
sr Commisdon faas made dear thd a fiunilid rdatiooship b insuffident, standing done, to 
0 esteblidi agency. See FEC AO 2003-10 (coocteding dud Senator Hany Reid'a son, Rory Reid, 
^ was aot thc ageat of Senator Rdd'Mdy because Ihey are fitther and sou"). 

b the end, the Complauit is Uide more tfaan apoUtied stunt—an dcventh-hour efifort by 
apoUticdrivd to gate dw upper hand fiir at teast one news cyde. &efaĉ v̂ww.vot6RfintaeL 
oig4pdl!teteaseJFECjCom|dauil-Bennan.pdf ( ]^ release issued by Votere FIRST Act (br 
Congress rogsfduigdwfiluig of tins Conipteinl). One legdatoiy agency has abea4yiqeeted dus 
stunt as baseless. For dw foregoing reasons, dw Yes on FAIR Respondente respectfully request 
dwt the Conunbsion do dw sanŵ  and dismiss dw Complaint wiOwut further action. 

Suicerely, 

Aunee Dudovitz V./ 

Enclosures 
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